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Introduction

[1]  In this proceeding, the plaintiff, Gautam Jindal (Mr Jindal), asks the Court to
review remuneration charged by the second defendant, Imran Kamal, as a liquidator

in respect of the discrete liquidations of 133 companies (the 133 companies).
[2] On 11 October 2024, I delivered a judgment (the judgment):*

€)) declining an application by Mr Jindal for an order adding three new

plaintiffs to the proceeding;

(b) granting an application by the defendants for an increase in stage one

of security for costs previously ordered by Associate Judge Lester;? and

(© staying the proceeding until the security for costs and previous costs

awards against Mr Jindal are paid.

[3] Mr Jindal now seeks leave under s 56(3) of the Senior Courts Act 2016 (SCA)

to appeal my decisions. The defendants oppose a grant of leave.

Procedure

[4] I'made directions for Mr Jindal and the defendants to each file one set of written
submissions in respect of the application for leave, following which I would determine
the application on the papers.® The parties could not confine themselves to those

directions:
(@) Mr Jindal filed 11 pages of written submissions dated 26 January 2025;

(b) the defendants filed six pages of submissions in reply dated
3 February 2025;

! Jindal v Liquidation Management Ltd [2024] NZHC 2969.

2 Jindal v Liquidation Management Ltd [2022] NZHC 2292.

8 Jindal v Liquidation Management Ltd HC Auckland CIV-2021-404-2342, 12 November 2024
(Minute of Associate Judge Brittain) at [3].



(© Mr Jindal filed four pages of submissions in reply dated 11 February
2025;

(d)  the defendants filed two pages of submissions in reply dated
12 February 2025;

(e Mr Jindal filed one page of submissions in reply dated 17 February
2025, requesting a hearing; and

()] the defendants filed a memorandum in reply dated 17 February 2025.

[5] The High Court Rules 2016 (HCR) do not specify when a hearing is required
for an interlocutory application, including an application for leave to appeal, except to
provide that a hearing is not required if a respondent consents or does not oppose the

making of an order.*

[6] I convened a telephone conference on 7 May 2025 to deal with Mr Jindal’s
request for a hearing. Following the conference, Mr Jindal filed a memorandum
confirming that he consented to his application being determined on the papers. The

defendants also consented.

Background
The proceeding and security for costs

[7] When Mr Jindal commenced this proceeding, he claimed to have no financial
interest in the outcome. He claims to have commenced the proceeding in the public
interest in his capacity as a “watch-dog”. He later asserted that he is a creditor of two

of the 133 companies pursuant to deeds of assignment of debt.

[8] Initially, Mr Jindal did not seek to invoke the Court’s jurisdiction to supervise
liquidations under s 284(1) of the Companies Act 1993 (CA), which can be invoked

by a liquidator, a liquidation committee, or with the leave of the Court, by a creditor,

4 High Court Rules 2016, r 7.37.



shareholder, other entitled person or director of a company in liquidation. The

defendants applied for security for costs.

[9] On 12 August 2022, Mr Jindal applied for leave to “proceed with the statement
of claim”, relying on s 284(1) of the CA, despite it being apparent that Mr Jindal did
not fall within the classes of person who have standing to apply for leave under

s 284(1).

[10] On 9 September 2022, Associate Judge Lester ordered Mr Jindal to provide
security for costs in stages.® Security for stage one, which is Mr Jindal’s application

for leave under s 284(1) of the CA, was fixed at $7,500.°

[11] Associate Judge Lester opined that the prospects of Mr Jindal being able to
successfully obtain leave are extremely low, with reference to both s 284(1) of the CA

and this Court’s inherent jurisdiction in respect of liquidations.’

[12]  Associate Judge Lester declined Mr Jindal’s subsequent application for leave
to appeal the order for security for costs.® Mr Jindal then sought leave to appeal from

the Court of Appeal. That application was declined on 1 September 2023.°

[13] The Court of Appeal held that the proposed appeal could not succeed,®
agreeing with Associate Judge Lester’s assessment that Mr Jindal’s second and third
causes of action have no prospect of success.!* Regarding the application for leave

under s 284(1) of the CA, Wylie J observed:

€)) It was not in dispute that, at the time of Associate Judge Lester’s

judgments, Mr Jindal had no interest in any of the 133 companies.*?

Jindal v Liquidation Management Ltd, above n 2.
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(b)  Before the Court of Appeal hearing, Mr Jindal had taken an assignment
of the debts owed to two creditors of two of the companies, noting that
the assignments were not properly before the Court so it could give

them little weight.!3

(© It is unlikely that Mr Jindal will obtain leave under s 284 of the CA.
There appeared to be some force in the submissions of the defendants
that Mr Jindal’s proceeding is motivated by ill-will due to his past

dealings with the defendants.'*

(d)  All 133 companies have been struck off the Register, and no party with
standing under s 284 of the CA, or the right to apply for leave under
s 284, had brought the proceeding.’®

(e) There was no question of law or fact arising out of Associate
Judge Lester’s observation of the likelihood of Mr Jindal succeeding on
his first cause of action which was capable of bona fide and serious

argument on appeal.’®

[14]  After the Court of Appeal’s judgment, Mr Jindal filed an amended application
for leave under s 284(1) of the CA and an application for permission to bring a
representative proceeding under r 4.24 of the HCR. Mr Jindal applied under r 4.56 of
the HCR for an order that Jujhar Singh (Mr Singh) and Andrew Potter (Mr Potter) be
added as plaintiffs in this proceeding. Mr Jindal also sought to add Matt Burns
(Mr Burns) as a plaintiff, but Mr Burns no longer consents to being joined and the

application to join him as a plaintiff is not pursued.

[15] Mr Singh was a shareholder and a director of Travel Globe Ltd (Travel Globe).
Mr Potter was a shareholder and a director of The Whole 9 Yards Landscaping Ltd
(The Whole 9 Yards). Travel Globe and The Whole 9 Yards are two of the 133

companies.
3 At[24].
U At[25].
5 At[25].
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[16] Mr Jindal paid the security for costs ordered by Associate Judge Lester. The
defendants applied for an increase in stage one security, on the grounds that Mr Jindal’s
amended application under s 284(1) of the CA has been expanded to include orders
for a representative proceeding under r 4.24 of the HCR, and Mr Jindal’s conduct of

the proceeding was adding to the defendants’ costs.

[17] Associate Judge Taylor directed that Mr Jindal’s application for joinder of
plaintiffs under r 4.56 of the HCR be heard together with the defendants’ application
for further security for costs.!” The Associate Judge did not direct that Mr Jindal’s
applications under s 284(1) of the CA and r 4.24 of the HCR be heard at the same time.

Those applications remain at large.

The judgment

[18] Inthe judgment, I dealt with the joinder application first. Mr Singh, Mr Potter
and Mr Burns each intended to apply for permission to commence a representative

proceeding under r 4.24 of the HCR for all 133 companies.

[19] I recorded that Mr Singh, Mr Potter and Mr Burns each has standing under
s 284(1) of the CA to seek leave to apply to the Court to exercise its supervisory
function in respect of the liquidated company that each of them is associated with, but

they do not have standing in respect of the other companies.*®

[20] Theld that the starting point is that the usual procedure is for each of Mr Singh,
Mr Potter and Mr Burns to bring a discrete application for leave under s 284(1) of the
CA in respect of their company. I briefly summarised the principles applied by the
Court when considering applications under s 284(1).1°

[21] T briefly discussed the circumstances of the companies associated with

Mr Singh, Mr Burns and Mr Potter, and the likelihood of any distributions to them if

the liquidator’s remuneration were to be adjusted by the Court.?>. However, I held that

' Jindal v Liquidation Management Ltd HC Auckland CIV-2021-404-2342, 24 May 2024
(Minute of Associate Judge Taylor).
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I did not need to make any findings on the merits of their potential applications under
s 284(1) of the CA. T held that there was no reason to depart from the usual procedure
requiring Mr Singh, Mr Potter and Mr Burns to each bring a discrete application for

leave under s 284(1) of the CA. %

[22] My key finding was that the thresholds for joinder under r 4.56 of the HCR

were not met: %

@) This is not a situation where Mr Singh, Mr Potter and Mr Burns needed
to be named as plaintiffs when Mr Jindal filed his proceeding. Their
interests at that time were no different than the numerous other

shareholders, directors and creditors of the 133 companies.

(b)  Neither is it necessary that they be present before the Court to determine

all questions involved in Mr Jindal’s proceeding.

[23] I considered that Mr Jindal’s applications for leave under s 284(1) of the CA
and for permission to bring a representative proceeding under r 4.56 of the HCR should
be determined on their own merits, and, if Mr Jindal does not have standing, then the
proceeding is a nullity and there is no proceeding to join Mr Singh, Mr Potter and

Mr Burns to.%

[24] Turning to security for costs, I did not review Associate Judge Lester’s reasons
for fixing security for costs for stage one of the proceeding for $7,500. I focused on

the changes in the circumstances since that decision.

[25] The defendants sought an increase in stage one security to $19,359. I analysed
the additional procedural steps required of the defendants by the more complex
applications now brought by Mr Jindal and increased stage one security to $10,000.%*
I declined Mr Jindal’s cross-application for rescission of security for costs because he

remains the only plaintiff.?®

2L At[44] and [45].
2 At[46].
2 At[48].
20 At[55] and [56].
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[26] Inoted that Mr Jindal had not paid the costs orders made against him following
his unsuccessful applications for leave to appeal Associate Judge Lester’s judgment
on security for costs, ordering that those costs orders should be paid before Mr Jindal

is allowed to progress the proceeding.?®

Legal principles — grant of leave to appeal

[27] Pursuant to s 56(3) of the SCA, Mr Jindal is required to obtain the leave of this
Court to pursue an appeal against my interlocutory decisions declining to join parties
and ordering Mr Jindal to pay the outstanding costs orders before he is allowed to

progress this proceeding.

[28] The rationale behind the requirement for leave is simple: it serves as a filtering
mechanism, ensuring that neither unmeritorious appeals of interlocutory orders, nor
appeals against insignificant interlocutory orders, are allowed to proceed so as to delay

unnecessarily the proceedings in which the orders are made.?’

[29] The approach to an application for leave, and the principles governing its grant

or refusal, are well-established:?®
@ a high threshold exists;
(b)  the applicant must identify an arguable error of law or fact;

(©) the alleged error should be of general or public importance warranting
determination or otherwise of sufficient importance to the applicant to

outweigh the lack of general or precedential value;
(d) the circumstances must warrant incurring further delay; and

(e) the ultimate question is whether the interests of justice are served by

granting leave.

% AL[57].
2 Finewood Upholstery Ltd v Vaughan [2017] NZHC 1679 at [13].
8 Tomarv Tomar [2021] NZCA 419 at [6].



Analysis — the joinder decision and security for costs

[30] Mr Jindal’s application to join Mr Singh, Mr Potter and Mr Burns as plaintiffs
was made under r 4.56 of the HCR. The interpretation of r 4.56 was not in issue. The
applicable legal principles are settled. Mr Jindal does not take issue with the statement
of those principles in the judgment.?®

[31] I declined Mr Jindal’s application under r 4.56 of the HCR because the
thresholds in r 4.56(1)(b)(i) and (ii) were not met.>®> To obtain leave to appeal,
Mr Jindal must identify an arguable error of law or fact in that finding. Mr Jindal
seeks to challenge my finding on the second limb of r 4.56(1)(b), which permits
joinder where a party’s presence before the Court may be necessary to adjudicate on
and settle all questions involved in the proceeding, requiring a liberal approach to

joinder.

[32] Mr Jindal advanced four main arguments in support of a grant of leave to

appeal:

@ it is arguable that the threshold in r 4.56(1)(b)(i1) i1s met because the

presence of Mr Singh and Mr Potter as parties may be necessary;

(b)  the Court failed to apply a liberal approach to joinder, denying

Mr Singh and Mr Potter access to justice;

(©) the Court failed to take into account a relevant consideration, being the

speedy, just and efficient conduct of proceedings; and

(d)  the Court took into account an irrelevant legal consideration, being the
prospect of a distribution to Mr Singh and Mr Potter if the litigation is

ultimately successful.

2 Jindal v Liquidation Management Ltd, above n 1, at [31] and [32].
0 AL[46].



Is it arguable that the threshold in r 4.56(1)(b)(ii) is met because the presence of
Mpr Singh and Mr Potter as parties may be necessary?

[33] Mr Jindal submitted that the Court could not be “100% certain” that Mr Singh
and Mr Potter are not required as parties, they have standing under s 284(1) of the CA

and they may be required as parties.

[34] Mr Jindal asserts that he has standing under s 284(1) of the CA in respect of
the 133 companies because he is a creditor of two of them pursuant to assignments of
debt to him. No reasonable argument is advanced as to why it may be necessary for
Mr Singh and Mr Potter to be parties to determine Mr Jindal’s applications for leave

under s 284(1) of the CA and for a representative proceeding under r 4.24 of the HCR.

Did the Court fail to apply a liberal approach to joinder, denying Mr Singh and
Mr Potter access to justice?

[35] Mr Jindal’s application for leave focuses on the interests of Mr Singh and
Mr Potter and their rights to access justice. Mr Jindal argued that, from their
perspective, my decision declining to join them as parties was a final determination of
their rights. If my decision was wrong, it can only be corrected by an appeal of my
interlocutory decision, and not by an appeal of any final judgment on Mr Jindal’s

substantive applications.

[36] Mr lJindal relied on Body Corporate Number DPS 91535 v
34 Composites GmbH ,** where Jagose J granted leave to the plaintiffs to appeal his
decision declining their application to act as representative plaintiffs in a body
corporate dispute. Jagose J noted that, if he had erred, the error could not be corrected
on an appeal from any subsequent substantive judgment in the proceeding, and the law

on representative actions continues to be developed incrementally.®?

[37] Jagose J’s decision is distinguishable from the present case. It dealt with a
decision on representation actions under r 4.24 of the HCR. This case is concerned
with whether further parties need to be added under r 4.56 of the HCR to determine
Mr Jindal’s applications under s 284(1) of the CA and r 4.24 of the HCR.

8L Body Corporate Number DPS 91535 v 34 Composites GmbH [2022] NZHC 2912.
%2 At[4] and [5].



[38] Mr Jindal referred to Commissioner of Inland Revenue v Livingspace
Properties Ltd,*® where a liquidator applied under s 266(2) of the CA for orders for
examination of a company director and for production of company documents. Other
parties potentially affected by the orders sought to be joined, and for leave under
s 284(1) of the CA to apply for an order removing the liquidator, arguing that they had

interests in documents sought by the liquidator.

[39] Associate Judge Johnston held that the parties proposed for joinder were
entitled to be heard in respect of the liquidator’s application under s 266 but it was

unnecessary for them to be joined as parties.®* The decision does not assist Mr Jindal.

[40] Mr Jindal referred to the Court of Appeal’s decision in Harris v Smith,*® where
the Court noted that the proposed appeal in that case raised issues of access to justice
in the context of representative actions which are of general and public importance.3®
However, that case involved an application to substitute representative plaintiffs in an
extant representative proceeding. The current proceeding has not reached that stage

because Mr Jindal is yet to obtain leave to commence it under s 284(1) of the CA or

leave to bring a representative proceeding under r 4.24 of the HCR.

[41] My decision refusing to join Mr Singh and Mr Potter as plaintiffs does not
determine their substantive rights. It remains open to each of them to bring their own
proceeding under s 284(1) in respect of the company that they are associated with.
Alternatively, if Mr Jindal is successful in obtaining leave under s 284(1) of the CA in
respect of the 133 companies, and permission to bring a representative proceeding
under r 4.24 of the HCR, then Mr Singh and Mr Potter may be able to opt in to this

proceeding.

Did the Court fail to take into account a relevant consideration, being the speedy, just
and efficient conduct of proceedings?

[42] Mr Jindal argued that the Court did not turn its mind to these objectives set out
in r 1.2 of the HCR, when applying r 4.56. The thrust of the argument is that the

3 Commissioner of Inland Revenue v Livingspace Properties Ltd [2019] NZHC 2213.
% At[36].

5 Harris v Smith [2022] NZCA 313.

% At[12].



Court’s refusal to add Mr Singh and Mr Potter as plaintiffs requires them to bring
separate proceedings under s 284(1) of the CA compelling a “triplication of efforts

already undertaken by the plaintiff”, causing unnecessary delay and expense.

[43] Mr Jindal argues that any additional issues raised by joining Mr Singh and
Mr Potter as plaintiffs can be dealt with in the existing one-day hearing allocated for
Mr Jindal’s applications for leave under s 284(1) of the CA and for leave to bring a
representative proceeding under r 4.24 of the HCR.

[44] Rule 4.56 confers a broad discretion on the Court. I accept that matters such
as delay and expense in respect of the proceeding, or any further proceeding that might
otherwise result if joinder is not ordered, may be relevant to the exercise of the Court’s
discretion. However, I declined the joinder because the thresholds in r 4.56(1)(b)(i)
and (ii) were not met.>” To obtain leave to appeal, Mr Jindal must identify an arguable

error of law or fact in that finding. He has not done so.

Did the Court take into account an irrelevant legal consideration, being the prospect
of a distribution to Mr Singh and Mr Potter if the litigation is ultimately successful?

[45] Mr Jindal seeks to elevate my preliminary discussion of some of the factors
that may be relevant if Mr Singh or Mr Potter apply for leave under s 284(1) of the
CA into a finding that a director cannot obtain leave under s 284(1) unless the director

is also a creditor. I did not make that finding.

[46] AsIstated in the judgment, I commented on the different circumstances of the
companies associated with Mr Singh and Mr Potter to illustrate that the circumstances
relevant to an application for leave under s 284(1) of the CA will differ in respect of
each of the 133 companies. That supported my finding that there was no reason to
depart from the usual procedure requiring Mr Singh, Mr Burns and Mr Potter to each
bring a discrete application for leave under s 284(1). I expressly recorded that my
discussion of the circumstances of the companies associated with Mr Singh and

Mr Potter did not amount to findings.

81 Jindal v Liquidation Management Ltd, above n 1, at [46].
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Conclusion

[47] Mr Jindal has not identified an arguable error of law in my statement of the
principles applicable to r 4.56. Neither has he identified an arguable error in my
application of those principles to the facts of this case. The grounds for leave to appeal

are not made out.

[48] The proposed challenge to my increase in security for stage one costs rests on
the joinder of Mr Singh and Mr Potter. There are no independent grounds advanced

to challenge this decision, so the grounds for leave to appeal are not made out.

Analysis — the stay decision

[49] Mr Jindal wishes to challenge my order that the proceeding is stayed pending
payment of costs orders made against him following his unsuccessful applications for
leave to appeal Associate Judge Lester’s decision on security for costs. Mr Jindal
argues that the stay was not sought by the defendants in their notice of application,
and the stay was ordered without proper notice to him in breach of the principles of

natural justice.

[50] Mr Jindal relies on r 7.43 of the HCR, which relevantly provides:

7.43  Making of interlocutory orders

(1) A Judge may make any interlocutory order that—

(a) is provided for in these rules; or
(b) may be made under rule 1.6.
2) An interlocutory order may be made—
(a) on the interlocutory application of a party; or
(b) on a Judge’s own initiative.

3) Before making an order under subclause (2)(b), the Judge must give
the parties an opportunity to be heard.

[51] Mr Jindal is correct that the order I made was not expressly sought in the
defendants’ notice of interlocutory application for an increase in security for costs.

However, the request for the order was made in the written submissions of counsel for



the defendants, and Mr Jindal had notice that the order was sought prior to the hearing.
Mr Jindal made submissions on the appropriateness of the order in his written
submissions filed for the hearing. Mr Jindal had an opportunity to make further oral

submissions at the hearing on 8 October 2024.

[52] It is not arguable that there was non-compliance with r 7.43 of the HCR or a
breach of the principles of natural justice. Mr Jindal’s proposed appeal of my decision
staying the proceeding until he pays the costs orders is unmeritorious, and the type of

appeal intended to be filtered out by the requirement for leave.

Orders

[53] Mr Jindal’s application for leave to appeal is declined.

[54] The defendants are entitled to costs on a 2B basis of $4,063 for steps 24 and 12
in sch 3 to the High Court Rules 2016.

Associate Judge Brittain



